
Legislative updates, Q1-Q2 2021. 

Missing participants
On January 12th, the DOL and the Employee Benefits Security Administration (EBSA) issued guidance to help 
plan fiduciaries meet their obligations under ERISA to locate and distribute retirement benefits to missing and 
nonresponsive participants and their beneficiaries. The guidance came in three forms:

• Compliance Assistance Release 2021-01

• Field Assistance Bulletin 2021-01

• Best Practices for Pension Plans

The compliance assistance release 2021-01 provides guidance to ensure consistent investigative processes and 
case-closing practices among EBSA’s Regional Offices conducting Terminated Vested Participants Project audits and to 
facilitate voluntary compliance efforts by defined benefit plan fiduciaries.

Field assistance bulletin 2021-01 provides the DOL’s temporary enforcement policy that permits terminating defined 
contribution plans’ use of the Pension Benefit Guaranty Corporation’s (PBGC) expanded Missing Participants Program 
instead of transferring funds to individual retirement accounts.

The best practices for pension plans guide outlines a range of best practices that plan fiduciaries of defined benefit 
plans and defined contribution plans can follow to ensure that plan participants and beneficiaries receive promised 
benefits when they reach retirement age. The DOL clarifies that not all listed best practices will be applicable to all 
plans or participants, and that plan fiduciaries should consider the size of a participant’s accrued benefit/account 
balance and the cost of search efforts in deciding which steps to take. The guidance focuses on maintaining accurate 
census information for plan participants and beneficiaries; implementing effective communication strategies; 
conducting missing participant searches and documenting procedures and actions taken. The guidance points out 
that ERISA fiduciary obligations apply to missing participants including those participants whose accounts have been 
“conditionally forfeited.” 

Find the guide: https://www.dol.gov/agencies/ebsa/employers-and-advisers/plan- administration-and-compliance/
retirement/missing-participants-guidance
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Rollover rules for qualified plan loan offset amounts
On January 6, 2021, the IRS issued new regulations for qualified plan loan offset (“QPLO”) amounts treated as distributions. 
A QPLO results when a loan is terminated prematurely due to the severance from employment of the participant or 
the termination of the plan holding the participant loan. Generally, a participant has a 60-day rollover window to roll 
funds into a retirement plan or IRA up to the equivalent amount of a loan offset distribution. The final regulations 
define the parameters that extend the right to rollover QPLO amounts to the individual’s tax filing due date (including 
extensions) for the year in which the offset occurs. More details can be found at: https://www.federalregister.gov/
documents/2021/01/06/2020-27151/rollover-rules-for-qualified-plan- loan-offset-amounts

Lifetime income illustrations
September 18, 2020, the DOL published interim final regulations regarding the information that must be provided on 
pension benefit statements concerning lifetime income at least once every twelve months. The information is intended 
to provide participants with a better understanding of how their plan benefits convert to monthly payments once they 
retire. The interim final regulations provide the assumptions that must be used to calculate illustrations for both qualified 
joint and survivor annuity payments and for single life annuity payments. The effective date for the interim final rule is 
September 18, 2021 and the lifetime income projections will apply to pension benefit statements furnished after that date.

On July 26th, the DOL published FAQs concerning the earliest date on which lifetime income illustrations are required 
on statements. For example, calendar year plans that issue quarterly statements must incorporate their first lifetime 
illustration on any quarterly statement no later than the second calendar quarter of 2022 (ending June 30, 2022). More 
information can be found at: https://www.dol.gov/sites/dolgov/files/EBSA/about-ebsa/our-activities/resource-center/
faqs/temporary- implementing-faqs-lifetime-income-interim-final-rule.pdf

Cybersecurity
April 14, 2021 the DOL announced new cybersecurity guidance for plan sponsors, plan fiduciaries, recordkeepers and 
plan participants. The best practices document focuses on establishment of sound processes and documentation of the 
execution of such processes. It also focuses on assessment of vendors, processes, controls and responsiveness to any 
security incident that occurs. It is well worth your review. Review this information at: https://www.dol.gov/sites/dolgov/
files/ebsa/key-topics/retirement- benefits/cybersecurity/best-practices.pdf

ESG investments and proxy voting by employee benefit plans
The DOL published a final rule on “Financial Factors in Selecting Plan Investments, November 13, 2020, (the ‘ESG Rule’).” 
Generally, the amended regulations require plan fiduciaries to select investments and courses of action for investments 
based solely on consideration of pecuniary factors. On December 16, 2020, the DOL published a final rule on “Fiduciary 
Duties Regarding in Proxy Voting and Shareholder Rights,” (the “Proxy Voting Rule”) which adopted additional regulations 
concerning fiduciary duties under ERISA when voting proxies and other shareholder rights in regard to plan investments 
in shares of stock. In a Biden Administration Presidential Executive Order agencies were directed to review regulations 
including those issued or adopted during the Trump administration for any that might be inconsistent with, or present 
obstacles to, the policies set for in directions issued by the Biden Administration. Subsequent to such direction, both the 
ESG Rule and the Proxy Voting Rule will not be enforced by the DOL while these matters are being revisited.
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Guidance on prohibited transaction exemption PTE 2020-02 and temporary  
nonenforcement policy
April 13, 2021, the United States Department of Labor (“DOL”) issued a set of Frequently Asked Questions concerning:

• A new prohibited transaction exemption (“PTE”), PTE 2020-02, and

• The DOL’s recent reinterpretation of the five-part test under 1975 regulations defining who is an investment advice 
fiduciary. The new interpretation expanded the scope of recommendations that could be considered fiduciary 
investment advice, including many recommendations to rollover retirement plan accounts or IRA accounts.

Fiduciary advisors generally may not have conflicts of interest that might influence their recommendations. However, the 
DOL issues PTEs which seek to balance important participant protections with certain common market practices.  PTE 
2020-02 is one such exemption.

PTE 2020-02 became effective February 16, 2021. Among the requirements to qualify for its use, a fiduciary advisor must: 
(1) make prudent recommendations that are in the best interests of the client, (2) make certain important disclosures, (3) 
have policies and procedures in place concerning such advice and to identify and address conflicts of interest, and (4) 
perform a retrospective review of the advice and the policies and procedures.

Although the exemption is already in effect, the DOL recognized that it takes time to get procedures in place. As a result, 
the DOL also extended its existing nonenforcement policy until December 20, 2021. To rely on the DOL’s nonenforcement 
policy, and thus be able to provide covered recommendations including rollover recommendations, the investment advice 
fiduciaries must (1) act in the best interest of the client, (2) receive only reasonable compensation and (3) make no material 
misleading statements.

The FAQs make it clear that the DOL intends to make further changes to the existing regulatory guidance for providing 
fiduciary advice in the future. In June 2021, the DOL followed up on this message in its spring agenda, which includes an 
expectation of issuing a regulatory proposal by the end of 2021.

Link to the information: https://www.dol.gov/newsroom/releases/ebsa/ebsa20210413
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Investing involves risk, including the possible loss of principal. Investment values of variable products fluctuate so that investment units, when redeemed, may be worth 
more or less than their original cost.

Your prior employer’s plan also may allow you to leave the funds in the plan.  If so, you may want to carefully review your alternatives, including their costs and 
features, to determine what is right for you.

This material is general in nature, was developed for educational use only, and is not intended to provide financial, legal, fiduciary, accounting or tax advice, nor 
is it intended to make any recommendations. Applicable laws and regulations are complex and subject to change. Please consult with your financial professional 
regarding your situation. For legal, accounting or tax advice consult the appropriate professional.

CALL 1-888-478-7020    CLICK aig.com/RetirementServices
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